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cp ~~ : File No: V2(ST)0221/A-II/2016-17 l ro
g 374la 3mar in : order-In-Appeal No ..AHM-EXCUS-001-APP-123-17-18

~ Date :20-10-2017 \JITTT ffl c#i' C1l"OO Date of Issue J3 -l \.-l3:

ft 3 aia 3gra (r4le) err ufa
Passed by Shri Uma Shanker aCommissioner (Appeals)

Arising out of Order-in-Original No AHM-SVTAX-000-ADC:.020-16-17 Dated

27.10.2016 Issued by ADC STC, SeNice Tax, Ahmedabad

314tcsaf alI vi uT
Name & Address of The Appellants

Q

M/s. Fiverbo International Pvt. Ltd.
Ahmedabad

sa 3r48ha am?gr a rige al{ sf an# fa mf@rat t r9la RRRra rat a
~ %:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

fir zycen, UTT< zc vi hara 3r4la nznf@raw mt aria
Appeal To Customs Central Excise And Service Tax Appellate Tribunal":-

fc)'fil[f~.1994 c#i' l:TRT 86 cB' 3ffiTRf~ "cj5T f.tkJ" cB' "CfIB c#i' i:i'lT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa 2fr 9 # zc, Ira zycs vi ara 3r9tu ma@raw 3it. 2o, q ea
i:;1Rc!ccl ¢l-CJh3°.:s, ~-~. arnl-lcil<S!lci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 374la nrzurf@raw at f@ft arf@)fzm, 1994 c#i' l:TRT 86 (1) cB' 3ffiTRf ~~
Alll-llcJ(1"'1. 1994 cB' RWT 9 (1) cB' 3ffiT@ P1£:ltfur at{ ya.) s # a uRii ii a6. t=JT
aft gi sq# er fr 3rat a fag 3rfl at mu st srt uRji
al Gt a1Reg (sai v mfr 4fa stf) 3it merfa en i zmrnf@raur qt uzft fer
&, agi # +f ad~a r #a a nrafl # zrzra fhzr a a aifha gnu n
j ussi ala at ir, ans #t .,f,r 3TTx wrrm TflfT ~~ 5 <1Rsr m \N-ffT cpl-j t cIBi ~
1 ooo/- 1:ffR:r ~ 6111T -1 Getar #t in, an t .,f,r 3TTx wrrm TflfT ~~ 5 C1R5I m
50 <1Rsf c'fcfi "ITT "ill ~ 5000 /- 1:ffR:r ~ 6111T I ugi ara at it, ans at '1flT 3llx WTTm TflfT
~~ 50 <1Rsf ma suer k azi u, 10ooo /- 1:ffR:r ~ 6111T I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(}) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees; iQJhe form of... :,-,· -- - ----<< -• ,



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench ofTribunal is situated.

(iii) fcffir<r~.1994 ctt t!RT 86 ctt '3""C!-t!RT3ll ~ (2~) m 3@"l@ &1frc;r ~ P1<1J.J1qe1"i. 1994 m f.l"lfll' (2)

cB" siafa feaffa nrf ~:tr.-1 ii c#t urftvis mrr angaa.,, hara snra zye (srft) # smer 6t uRit (0IA)(
ffl w~ m'o' iMT) 3TTx .3T9"<"

I7gr, Tu /U3gr rrar A2I9k #hr ura zyen, 3r9ta mznf@rawwr at sr4ca aa far #a g; arr?z
(010) c#t m'o' 'llvRl iMt I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one ofwhich shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OI0) to apply to the Appellate Tribunal.

2. <!~~~~- 1975 ctt mrr tR~-1 m aia«fa fufRa Rh« 3rqT [ 3mr? ya err
~cB"~ c#t m'o' tR xii 6.50 /- tm at nan«zr yca feazmt ii af?gt

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended. t:nra~ ·

3. wt yen, Ta yea vi iara r4tat1 znrnferawwr (arff@4fe) Pala4), 1982 "If 'fITTffi ~ 3Rr~ lfrl'fffi <ITT
~ ffl ~ f.rl!1TT c#t 3lN '1ft E,fr,'f~ fcnm uITITT %° I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~ \w<fi,~ x9Tc;' \w<fi vi Paras 3r4tar qf@erawr (a@lei # i;rfc:r 3-fCfrc;rr cfi~ H
a.4r 3qTz rca 3f@,fr, &&gy #r ear 39##3iaai fa#r(in-2 3f@4fGu2&&(cg #t isznr~ .

9) fecria: ·.ec.2&g sit #t fa4tr 3rf@0fun, €&&y #r nu cs hs3iai ass at ±fr ra fr a±?k,
aarr ff@aa #r areqa-fr star #ear 3rf@artk, asra fagrnr#3iaiiasm#l5s arat 3rh@rr2r
lf?rzrantsssr@argt

hc4zr3Tleravialah 3-ic=rirc=r " a=ff.r fci,Q-ofQ' ~~,,H~ ~rrf.i:rc.r ~-
3 2

(i) ~ 11 ~ cfi 3-ic=rirc=r fffr as
(ii) rlz sar #Rt #t a&a uf@
(iii) er&z sm fqrait # fr 6 # 3iii ear tam

<=> 3rtarf zrz fa sr arr h nan faarr (i. 2) 3ff@1fr, 2014 h 3war ua fa#
"~~cfi {fJ--1"8.i faarrfcr vraca3rffVcf 3-fCfrc;r cfi]"~ ;;:iffi"Ml

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<=> · Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) r if i, s 3mer a uf 3r#tr q@aur amar szi sra 3rrar areas zn aus
.3 .3

m ct 1Ra tn' oTWT fclrir 'a'JV ~wcf, <fi' 10% 3TiJ@Toi tR' 3fR'~~ ciU"S m ct IRa ~ cfGf40s <fi' 10%3 2 ?l

rarertrraft
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

This appeal is filed by M/s. Fivebro International Private Limited, 103/A. 10"

floor, Tirthbhoomi Appartment, Near Law Garden. Ellisbridge. Ahmedabad 380 009 [for short

'appellant'] against 010 No. AHM-SVTAX-00-ADC-20-2016-17 dated 27.10.2016 passed by

the Additional Commissioner of the erstwhile Service Tax Commissionerate, Ahmcdabad [for

short - 'adjudicating authority].

2. The facts briefly are that during the audit of records of the appellant, it was

>

observed that during the FY 2009-2010 to 2012-2013, they had made payments in foreign

currency towards 'consultancy charges provided by a person situated outside India. I·lovvever.

the appellant had not paid Service tax of Rs. 6.21,800/- under reverse charge mechanism on the

said payments towards consultancy charges. A show cause notice dated 8.10.2014, was

therefore, issued proposing classification or the service under Management or Business

Consultants service and demanding service tax or Rs. 6,21,800/- along with interest. The show

cause notice further proposed penalty on the appellant under sections 76, 77 and section 78 of the

Finance Act, 1994. This notice was adjudicated vide the aforementioned impugned OIO dated

27. l 0.20 l6, wherein the adjudicating authority confirmed the· demand along with interest and

further proposed penalty on the appellant under sl!ctions 77 and 78 of the Finance Act, 1994.

0

4.

Feeling aggrieved the appellant has filed this appeal on the grounds that

• the department has wrongly considered amount paid to non resident person as consultancy
charges; that it is salary and reimbursement of expenses to the non resident salaried person of the
appellant;

• that the appellant had paid certain amount towards salary and the remaining amount towards
reimbursement of expenses as incurred by salaried persons;

• that expenses classification in the books of account or in financial statement is one of the form ·
and does not change the substance or nature ol transaction in question: that the incidence of
taxation must be made on the basis of economie substance of the transaction in question:;

o that they would like to rely 011 the cast: of Intercontinental Consultants and Technocrats I'
Limited [2013(29) STR 9(Del)], wherein the Hon 'ble Delhi High Court held that only the value of
taxable services should be charged to service tax and all expenses incurred for the provision of
taxable services that is reimbursed, should be excluded;

• that salary paid to the employee and reimbursement of expenses made to the employee has been
specifically excluded from the definition of service;

• that when no service tax is payable, the question of levy of interest and penally does not arise;
• penalty under section 78 is not imposable since there is no finding in the impugned Of() which

alleges that appellant has intended to evade payment of tax; that in the absence of any finding of
intent to evade, the demand and penalty cannot be imposed/confirmed.

Personal hearing in the ma tier was held on 6.10.2017 wherein Ms. Bhagyashree

Bhatt and Ms. Rinkal Patel, both CAs, appeared on behalf of the appellant. They reiterated the

grounds of appeal and submitted a brief of the case.

5. I have gone through the facts or the ease, the impugned OIO, appeal papers. the

grounds mentioned in the appeal and the oral averments made during the course of personal

hearing. The question to be decided in the present appeal is whether the appellant is liable to pay

service tax under the category of Management or Business Consultants service in respect of
,--
' .
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payments made in foreign currency towards consultancy charges' provided by a person situated

outside India.

6. Before moving on to the facts of the case, I would like to point out '"'hat_ I have

noticed while going through the facts. or the case. The appellant not only dis-honoured three

summons, he also failed to avail the eight oppurtunity of personal bearing, granted to him o,;er.

one pretext or other. The noticeable fact is 1hat these personal bearings were granted over a

period of nine months. Without appearing and seeking constant adjournments. the appellant only

delayed the adjudication process. ·Ultimately the appellant appeared for personal hearing before

the adjudicating authority on 8.9.2016.

7. I find that the department's case is based purely on their audited Balance Sheets,

erson situated outside India for exp.:nses to be incurred vy
during his international visit'

Zi in !~reign currency lo the 11011 resident person is nothing
\' to non resident employee of the company
ad paid certain amount towards salary and remaining
ards reimbursement of expenses as incurred by salaried

Profit and Loss account, which clearly depict that payments in foreign currency were made by

the appellant towards 'consultancy charges·. It is based on this fact which is evident in their

financial records that the Service tax was demanded in the first place. To this allegation, as is

mentioned in the impugned OIO, the appellant has consistently changed his stand, every now and

then, viz.
@ e incurred by their foreign agent on behalf ol' them
imbursed by them'
ii transferred the money instead of carrying money for
ravel of' our Directors'

-to the audit officers the appellant stated the expens
that which are re
-vide letter dated 8.5.2013, the appellant hat they h
stated that expenses for
-vide letter dated 21.2.2014, the appellant paid to the I
stated that our Director
-in the defence reply dated 6.6.2016 ·amounl pai
submitted to the adjudicating authority but the sakr
-in appeal papers before me Thal they I

amount tO\I
person.

Adding to this, is the fact that when the Range Superintendent asked for a certificate from a

Chartered Accountant, on the claim or the appellant. that they had wrongly shown consultancy

charges in the Balance sheet, instead of showing the same under the head of foreign travel - the

appellant, surprisingly vicle his letter dated 21.2.2014, requested that they may be exempt from

obtaining a CA certificate, on the lines requested.

8. The appellant, I find has not approached this office with the said certificate. Since

the Balance Sheet, P&L account, from which the figures have been taken by the department

stands audited by the Chartered Accountant. it was imperative on the part or the appellant to

have provided a CA's certificate to the eflcet that the same was wrongly shown in the balance

sheet under the head consultancy charges ins11:nd or foreign travel. Thesl.'. audited Balance

Sheets must have already been submitted to the ROC, Income Tax Department. etc.. Now.

disputing the accounting headings before the department, without either providing a revised

balance sheet or providing a CA's certificate o the effect. leads one to doubt the bonafide of the
'appellant. Allowing the request of the appellant to consider the expense under a-different

heading, without simultaneous revision of the Balunce Sheet, would lead to a strange situation

wherein an expenditure, is booked under different aecounting head in the filings before Central

%
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''Excise and Service Tax department and, before Income Tax department. Further. I feel that the

appellant by putting a.new story every time. not cooperating;with the department, has only

confirmed the allegation of the department. Even otherwise there is no documentary evidence.

provided by the appellant, to substantiate his stand. I find that the expenses towards consultancy

charges for the period upto 1.7.2012 are correctly classifiable under Management or Business
Consultants service and as per Rule 2( I )(d)(iv) of' till' Service Tax Rules. 1994 read with Section

66 of the Finance Act, 1994 read with Rule :{(iii) o!"Taxation of Services (Provided from outside

India and received in India) Rules. 2006. and from 1.7.2012 since it does not foll under the

negative list, and also as per Rule 2(1)d)i)G) of the Service Tax Rules, 1994 read with Section

66A of the Finance Act, 1994, I find that the appellant is liable to pay service tax for payments

made in foreign currency towards 'consultancy charges' provided by a person situated outside

India. Accordingly, I uphold the confirmation of the demand along with interest by the

adjudicating authority.

o
9.

10.

11.
11.

As far as extended period is concerned. the difficulty of the department in

In view of the foregoing. the appeal is rejected and the impugned 010 is upheld.

314tsar zarr z& fr a{ 3r4tr at fqzt 3qlaa at# a fan srar ?&t
The appeal filed by the appellant stands disposed of in above terms. , )

3n8y
(37IT 2I#)

h.)z a 317I#I (3r9er)
.:>

obtaining the records from the appellant. is already listed above. The appellant had never

disclosed these facts to the department. It was only during Audit that the facts could be

unearthed. I therefore. feel that the extended period is correctly invoked. Further. since the

appellant willfully mis stated the facts and suppressed the facts with an intent to evade payment

of Service Tax. the penalty under Section 78 hus been correctly imposed. Hence. I do not find

any reason to interfere with the penalties imposed on the appellant by the adjudicating authority.

Date .20.10.2017

#A•Superintendent,Central Tax(Appeals)
Ahmedabad.

By RPAD.
To,

Mis. Fivebro International Private Limited.
I 03/A, 10" foor, Tirthbhoomi Appartment.
Near Law Garden,
El lisbridge,
Ahmedabad 380 009.
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Copv to:-
1. The Chief Commissioner, Central Tax. :\hmednbacl Zone .
2. The Principal Commissioner, Centri1I Tax. 1\hmeclabacl South Commissionerate.
3. The Deputy/Assistant Commissioner. C\:ntrnl Tax, Division VI, Ahmedabacl South.
4. The Additional Commissioner, System. Central Tax. Ahmedabad South
_ Commissionerate.
/ ). Guard File.

6. P.A.
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